Product liability in Malaysia by Amin, Naemah

Product Liability
in Malaysia
NaemahAmin
LLB (HUM), MeL (HUM), PhD (Aberdeen)
Associate Professor
Department of Public Law
Ahmad Ibrahim Kulliyyah of Laws
International Islamic University Malaysia
Sweet & Maxwell Asia
Malaysia • Singapore • Hong Kong
2007
Published W>1OO1'9y:
Sweet & Maxwell Asia
'ision ofThe Thomson CorporatioRt'M}·Sdn·BhdN4·1?23~At············
No 17, Jalan PJS 7/19
46150 Petaling Jaya, Selangor, Malaysia
Affiliated Companies
AUSTRALIA
Thomson Legal and Regulatory Limited
100 Harris Street
Pyrmont, Sydney
Australia, NSW 2009
CANADA
Carswell
One Corporate Plaza
2075 Kennedy Road
Scarborough, Ontario M1T 3V4
HONG KONG
Sweet & Maxwell Asia
a division of The Thomson
Corporation Hong Kong Ltd
25/F, Island Place Tower
510 King's Road, North Point
Hong Kong
SINGAPORE
Sweet & Maxwell Asia
16 Collyer Quay
#22-00 Hitachi Tower
Singapore 049318
NEW ZEALAND
Brookers
PO Box 6343, Auckland
UNITED KINGDOM/ EUROPE
Sweet & Maxwell Ltd
100 Avenue Road
London NW3 3PF
UNITED STATES OF AMERICA
West Group
POBox 64526
St Paul, Minnesota 55164-0526
I ISBN: 978-967-5040-04-7 I
All rights reserved. No part of this publication may be reproduced or transmitted in any
form or by any means, or stored in any retrieval system of any nature without prior
written permission, except for permitted fair dealing under the Copyright Act 1987.
Application for permission for other use of copyright material including permission to
reproduce extracts in other published works shall be made to the publishers.
Full acknowledgement of the author, publisher and source must be given.
The author has asserted her moral right under the Copyright Act 1987,
to be identified as the author of this publication.
© NaemahAmin
Cover design by Edward Goh
Printed by Swan Printing Sdn Bhd
Contents
Preface ix
Acknowledgements xi
About the Author xiii
Table of Cases xix
Table ofStatutes xxv
Chapter 1
Introduction 1
1.1 Historical development of product liability law in Malaysia 2
1.2 An overview of the Consumer Protection Act 1999 (CPA) 4
1.3 Types of defect 8
1.3.1 Manufacturing defect 8
1.3.2 Design defect. 9
1.3.3 Marketing defect. 9
Chapter 2
Liability for Breach of Implied Terms of Quality and Fitness 11
2.1 Introduction 11
2.2 Application of the Sale of Goods Act 1957 12
2.3 Implied conditions as to quality and fitness 13
2.3.1 Fitness for purpose 14
2.3.2 Merchantable quality 16
2.4 Part V of the Consumer Protection Act 1999 20
2.5 Acceptable quality 23
2.5.1 Qualification of the guarantee of acceptable quality 27
2.6 Fitness for particular purpose 29
2.7 Manufacturer's express guarantees 31
2.8 Conclusion 34
Chapter 3
Liability under the Tort of Negligence 37
3.1 Introduction 37
3.2 Donoghue v Stevenson's rule 38
3.3 Standard of care 44
XVI Contents
3.4 Causation 48
3.5 Remoteness of damage 51
3.6 Burden of proof 54
3.7 Conclusion 61
Chapter 4
Strict Liability for Defective Products 63
4.1 Introduction 63
4.2 Background of strict liability rule 64
4.3 Strict liability rule under Part X Consumer Protection Act 1999 68
4.4 Meaning of "products" 71
4.4.1 Goods 72
4.4.2 Component parts and raw materials 75
4.4.3 Agricultural produce 76
4.5 Liability for defective products 79
4.5.1 The producer 80
4.5.2 Own-branders 82
4.5.3 Importers 83
4.5.4 Suppliers 84
4.6 The meaning of defect 86
4.6.1 Marketing circumstances 90
4.6.2 Use of the product 92
4.6.3 Time 92
4.7 Conclusion 93
ChapterS
Recoverable Loss and Damage 95
4.1 Introduction 95
5.2 Contractual remedies 96
5.3 Remedies for breach of guarantees 99
5.4 Death and personal injury 104
5.5 Damage to property 108
5.6 Conclusion 114
Chapter 6
Defences 115
6.1 Introduction 115
6.2 General defences 116
6.3 Specific defences under Part X Consumer Protection Act 1999 123
6.3.1 Compliance with legal requirements 123
6.3.2 Producers did not supply the product 125
Contents xvii
6.3.3 The defect did not exist in the product at the relevant
time 128
6.3.4 The component manufacturer's defence 129
6.4 The developments risks defence 131
6.4.1 Discoverability of risks 135
6.4.2 Scientific and technical knowledge 138
6.5 Limitation and prescription 141
6.4 Conclusion 145
Chapter 7
The Future of Product Liability Law 147
Appendices 153
Appendix 1
Council Directive Concerning Liability for Defective Products 155
Appendix 2
Extracts from the Consumer Protection Act 1999 162
Appendix 3
Consumer Protection (The Tribunal for Consumer Claims)
Regulations 1999, Forms 1, 2 and 3 185
Index 191
